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MICHAEL A. GRASSMEUCK   
 

UNITED STATES DISTRICT COURT 

DISTRICT OF OREGON 

EUGENE DIVISION 

SECURITIES AND EXCHANGE 
COMMISSION, 
 

Plaintiff, 
 

vs. 
 
SUNWEST MANAGEMENT, INC., 
CANYON CREEK DEVELOPMENT, 
INC., CANYON CREEK FINANCIAL, 
LLC, AND JOHN M. HARDER, 
 

Defendants, 
 
DARRYL E. FISHER, ET AL., 
 

Relief Defendants. 

Case No. 09-6056-HO 
 
 
MEMORANDUM OF POINTS & 
AUTHORITIES IN SUPPORT OF 
RECEIVER MICHAEL A. 
GRASSMUECK'S MOTION FOR 
APPROVAL OF SETTLEMENT 
WITH CERTAIN SETTLING 
EMPLOYEES AND FOR ENTRY OF 
CLAIMS BAR ORDER 

 

MEMORANDUM OF POINTS AND AUTHORITIES 

The Receiver seeks approval of a settlement and Settlement Agreements 

with certain settling employees ("Settling Employees") and pursuant to the terms 

of the settlement, seeks entry of a "Claims Bar Order" as more fully set forth below 
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and in the proposed order.  A list of the Settling Employees is attached hereto as 

Exhibit 1.  The form of settlement agreement is attached hereto as Exhibit 2. 

I. BACKGROUND 

Pursuant to orders entered by this Court March 10, 2009, May 27, 2009, and 

August 28, 2009 ("Receivership Orders") in SEC v. Sunwest Management, Inc., 

Case No. 09-6056-HO (the "SEC Action"), Michael A. Grassmueck is the duly 

appointed and acting receiver for Sunwest Management, Inc., Canyon Creek 

Development, Inc., Canyon Creek Financial, LLC, Fuse Advertising, Inc., KDA 

Construction, Inc., and other entities named in the Receivership Orders (the 

"Receivership Entities").  On October 2, 2009 the Court entered an order approving 

and establishing a Distribution Plan in the SEC Action.  Among other things, the 

Distribution Plan provides for the treatment of claims.  The Court also entered 

certain orders establishing a claims process.  (See SEC Action Docket #941). 

The Settling Employees filed proofs of claim in the Receivership 

proceedings.  A list of each Settling Employees' proofs of claim is attached to such 

Settling Employee's Settlement Agreements and are referred to as the “Employee 

Claims” in the Settlement Agreement.  A compilation of the Employee Claims is 

attached hereto as Exhibit 3.  The Receiver asserted objections, in whole or in part, 

to certain Employee Claims.  Employee Claims were excluded from determination 

in the Receiver's Motion for Order Establishing Allowed Amounts of Claims.  (See 

e.g. Docket #1761.) 

The Receivership Orders and Distribution Plan also authorized the Receiver 

to pursue claims of the Receivership Entities against third parties for the benefit of 

investors and creditors of the Receivership Entities.  The Receiver received an 

assignment of claims, asserted or unasserted, against the Settling Employees from 

Sunwest investors, creditors, and claimants (the "Third Party Claims"), pursuant to 

the Distribution Plan and the Second Amended Joint Plan of Reorganization, filed 

in the bankruptcy proceedings. 
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The Receiver, the CRO Clyde Hamstreet, and the Settling Employees 

engaged in various settlement discussions and mediation sessions, and reached 

terms on resolution of each parties' claims.  Under the settlements, each Settling 

Employee will withdraw their Employee Claims and be considered to have filed a 

new claim in an agreed settlement amount (referred to as the “Settlement Claim”).  

A statement of the Settlement Claim is attached to each Settlement Agreement as 

"Exhibit B."  A compilation of such exhibits is attached hereto as Exhibit 4.   

For most Settling Employees, the Settlement Claim was determined by      

(1) applying a percentage reduction to the Settling Employee's claims for interests 

in Blackstone sale properties; (2) applying a percentage reduction to the Settling 

Employee's claims for interests in Trustco-related entities; (3) determining the 

allowed MIMO Tranche A claims; and (4) applying a Lonestar Sale distribution 

offset if applicable under the terms of the Lonestar Settlement: 

(1)  The Settling Employee receives a reduced percentage of the cash and 

equity in Rollover Member that the Settling Employee would otherwise have been 

entitled to under the LLC Member Settlement Agreement. 

(2)  The Settling Employee transfers all of that Settling Employee's 

ownership interest in Trustco-related entities to the Receiver and receives a cash 

payment equal to a reduced percentage of the Settling Employee's ownership 

interest in the equity of such Trustco Properties.   

(3)  The Settling Employee, in most instances, receives full MIMO claim 

treatment, as would any other claimants. 

(4)  If the terms of the Lonestar Settlement (found in Exhibit 12 to the 

Motion for Order Establishing Allowed Amounts of Claims) apply, then the cash 

or cash and equity that a Settling Employee would otherwise have been allowed in 

their claim (based on their reduced percentages above) would be further reduced 

by offsetting certain Lonestar sale distributions in accordance with the Lonestar 
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Settlement Terms (equal to any amounts distributed after March 2, 2009 and 8% of 

amounts distributed prior to March 2, 2009). 

The applicable percentage reduction applied to Blackstone and Trustco 

interests varied among 75%, 50% or, in certain cases, no reduction.  For certain 

Settling Employees, an agreed reduced amount for a Settlement Claim was 

individually negotiated instead of using the general settlement formula.   

In addition to resolving the Employee Claims, another purpose of the 

settlement is to settle all claims against the Settling Employees involving the 

common core of operative facts addressed in the SEC Case, including any Third 

Party Claims.  Where the claims asserted against the Settling Employees involve 

allegations of wrongdoing by the Settling Employees, the Settling Employees deny 

that there is any merit to such claims.  The settlement provides for mutual releases. 

The Settlement also calls for the Receiver to seek a Claims Bar Order in the 

SEC Action.  The Claims Bar Order would bar or enjoin enumerated persons from 

asserting certain claims against each of the Settling Employees.  The proposed 

Claims Bar Order provides that it is binding on the Receiver; the CRO; the Debtor; 

all Sunwest investors, creditors, and claimants, known and unknown; all parties in 

any pending federal or state court litigation involving the Settling Employee; all 

parties in any arbitrations involving Sunwest investments; the Receivership 

Entities; Sunwest Entities; the HFG Parties; all other professionals who provided 

services to the Receivership Entities, Sunwest Entities, and the HFG Parties, any 

other interested parties who may have Sunwest-related claims; along with the 

heirs, assigns and successors in interest of any of the above-named parties.   

The proposed Claims Bar Order would apply to all claims against the 

Settling Employee for damages arising from his or her conduct related to the 

activities of Sunwest Management, Inc., any Receivership Entity, and their 

principals, including claims arising from the sale, purchase, or solicitation of 

Sunwest investments.  These claims include, but are not limited to, claims on 
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guarantees, claims made under Section 10 of the 1934 Act and Rule 10b-5 

(including, but not limited to, any claims for unsuitability, fraud, 

misrepresentation, or negligence), violation of the 1933 Act, violations of any 

other applicable securities laws (both federal and state for both primary and 

secondary liability), breach of contract, misrepresentation, conversion, 

vicarious/control person liability, negligence (including failure to supervise), 

violations of FINRA, SEC, or state regulatory rules, compensatory damage claims, 

punitive damage claims, and all claims related thereto and thereafter, including, but 

not by way of limitation, any claims for fraud, deceit, breach of fiduciary duty, 

suitability, churning, compensatory damages, punitive damages, attorney fees and 

costs, and vicarious liability for such claims, and any other claims arising from the 

sale, purchase, or solicitation of Sunwest investments, or the common core of 

operative facts addressed in the Sunwest Proceedings. 

II. RELIEF REQUESTED 

The Receiver asks the Court to enter a Settlement Order that will approve 

the Settlements and the form of Settlement Agreement and enter a Claims Bar 

Order.  Specifically, the Receiver respectfully requests that the Court: 

(1) Find and conclude that adequate notice of this Settlement Approval 

Motion and due process was afforded to all interested parties; 

(2) Find and conclude that the Settlements and the Settlement Agreement 

are fair and equitable; 

(3) Approve the Settlements and the Settlement Agreement and authorize 

the Receiver to perform the Settlements;  

(4) Order that, except as otherwise provided in the Settlement Agreement 

or as otherwise provided in the proposed Settlement Approval Order, claims by 

third parties against the Settling Employees are barred; 

(5) Retain jurisdiction over the matter; and, 
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(6) Determine that the Settlement Order is a final decision under Rule 

54(b) of the Federal Rules of Civil Procedure. 

III. EVIDENCE RELIED UPON 

The Motion relies on the following evidence in support: 

1. The form of Settlement Agreement, which is attached hereto as 

Exhibit 1 and the supporting exhibits hereto; 

2. The Declaration of Michael A. Grassmueck in support of the Motion; 

and, 

3. The records and files in the SEC Action. 

IV. SUPPORT FOR THE MOTION 

The Receiver believes that the Settlement and Settlement Agreement are in the 

best interests of the investors and creditors of the Receivership Entities.  The factors 

that led to this conclusion by the Receiver include:  (1) )  The time and risks 

associated with pursuing claims against the Settling Employees and collecting a 

judgment (such as appeals and bankruptcy filings) are significant; (2)  the additional 

cost to the Receivership Estate of pursuing claims against each Settling Employee 

would be substantial; and (3) compromising the Employee Claims and obtaining 

releases of claims and interests reduces the exposure of the Receivership Estate.   

In sum, the Receiver has balanced the risks of recovery and costs and 

concluded that the Settlement is in the best interests of the investors and creditors. 

V. ARGUMENT 

A. The Settlements Should Be Approved Because They Are In 

The Best Interests Of the Estate. 

In considering whether to approve a settlement or compromise in an equity 

receivership, a court generally should look for guidance in FRCP 16, Federal Rule 

of Bankruptcy Procedure 9019, and Bankruptcy Code § 105. 

Courts recognize that equity receivers are to administer an estate as nearly as 

possible in accordance with the practice for the administration of estates in 
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bankruptcy.  See C.F.T.C. v. Topworth International, 205 F.3d 1107 (9th Cir. 

2000); In re Mumford, Inc. 97 F.3d 449, 452, 455 (11th Cir. 1996).  Court approval 

of a proposed compromise negotiated by a bankruptcy trustee "is an exercise of 

discretion that should not be overturned except in cases of abuse leading to a result 

that is neither in the best interests of the estate nor fair and equitable for the 

creditors."  In re MGS Marketing, 111 BR 264, 266-267 (9th Cir. BAP 1990). 

The Ninth Circuit has articulated four factors for courts to consider in 

approving a compromise of litigation brought by a bankruptcy trustee:   

1. Probability of success in litigation; 

2. The difficulties, if any, to be encountered in the matter of collection; 

3. The complexity of the litigation and the expense, inconvenience, and 

delay necessarily attending; and  

4. The paramount interest of creditors and a proper deference to their 

reasonable views. 

In re Woodson, 839 Fed. 2d 610, 620 (9th Cir. 1988). 

The Settlement here satisfies those factors, and is fair and equitable to the 

creditors and investors of the Receivership Entities.  

First, each of the Settling Employees continues to assert the validity of their 

Employee Claims and to dispute the Receiver's defenses and objections to those 

claims, and to dispute the Third Party Claims.  Neither side can be certain of a 

particular outcome. 

Second, absent the Settlement, difficulties are likely to be encountered in 

collecting judgments that might be obtained by the Receiver on affirmative claims 

against the Settling Employees.  Collection of a judgment against the Settling 

Employees is problematic and could involve an extended process yielding 

uncertain results.  For example, the collection of a substantial judgment could be 

delayed or even defeated by appeals and bankruptcy filings. 
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Third, had the claims not been settled, the cost to prosecute claims and 

related litigation and address Employee Claims would be substantial.  There are a 

significant number of Settling Employees with multiple Employee Claims against 

the Receivership Estate, and with asserted interests in various Receivership 

Entities.  The claims by and against the Settling Employees cover, in many 

instances, significant periods of time. 

Fourth, the paramount interest of investors and creditors is best served by 

the Settlement, which resolve and reduce the expense and exposure of the 

Receivership Estate on the Employee Claims and obtains a release of claims.  The 

Receiver recognizes the practical realities and risks involved and believes the 

Settlement is reasonable and appropriate in light of the potentially adverse factors 

discussed above.   

B. A Federal Court Has Authority to Approve The Settlement 

And Bar Third-Party Claims. 

Federal courts have a strong interest in facilitating settlement before trial.  

FRCP 16.  "Since it obviously eases crowded court dockets and results in savings 

to the litigants and the judicial system, settlement should be facilitated at as early a 

stage of the litigation as possible."  Fed. R. Civ. P. 16(c), Advisory Committee 

Notes.  Further, a District Court supervising an equity receivership has "extremely 

broad" inherent equity power "to fashion effective relief."  S.E.C. v. Hardy, 803 F. 

2d 1034, 1037 (9th Cir. 1986); S.E.C. v. Wenke, 622 F. 2d 1363, 1369 (9th Cir. 

1980).  This equity power is at least as broad as the power of a bankruptcy court to 

enter an appropriate bar order.  Munford, 97 F. 3d at 455 (relying on Section 

105(a) of the Bankruptcy Code and Rule 16 to affirm bankruptcy court's entry of a 

bar order); Fleet National Bank v. H&D Entertainment, Inc., 926 F. Supp. 226, 

240-42 & n. 56 (D. Mass. 1996) ("What is permitted under the Bankruptcy Code, 

generally is, therefore, a fortiori, permissible under the receivership law.").   
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As noted above, one significant obstacle to settlement has been the Settling 

Employees' concerns that they may later be faced with third-party claims for 

indemnity, contribution, or other relief based upon the same facts and conduct that 

support the Receiver's claims and Third Party Claims.  Unless a global settlement 

which resolves all potential claims against a Settling Employee can be reached, a 

Settling Employee may not be able to reduce its financial exposure by entering into 

a particular individual settlement and, therefore, may have little incentive to do so.  

While such financial exposure theoretically can be terminated by a full settlement 

between all potential plaintiffs and a defendant, as a practical matter a 

comprehensive settlement directly with all potential third-party claimants may be 

impossible to orchestrate.  See Nelson v. Bennett, 662 F. Supp. 1324, 1328-29 

(E.D. Cal. 1987).  And absent protection from subsequent claims, parties willing to 

settle cannot safely do so and a settlement can be held hostage to future unknown 

claims. 

To overcome the obstacle to settlements posed by potential contribution, 

indemnity, and third party claims, a Federal Court can enter a "bar order," which is 

"a final discharge of all obligations of the settling defendants and bars any further 

litigation of claims made by non-settling defendants against settling defendants."  

Franklin v. Kaypro Corp., 884 F.2d 1222, 1225 (9th Cir. 1989); see, e.g., In re 

Munford, Inc., 97 F. 3d at 455 (affirming bar order that enjoined non-settling 

defendant from asserting against a settling defendant any claims for contribution or 

indemnification arising out of the adversary proceeding, or from plaintiff's state 

law claims for breach of fiduciary duty, negligence, mismanagement, corporate 

waste, and fraudulent conveyance); Nelson, 662 F. Supp. at 1334-1336 (bar rule is 

important tool in promoting settlements and fairness). 

A bar order is appropriate on the facts of this case. 

A draft of a Proposed Order Approving the Settlement and the Settlement 

Agreement, including the Claims Bar Order, has been submitted separately for the 
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Court's consideration.  

VI. CONCLUSION 

The Receiver respectfully requests that the Court enter an Order Approving 

the Settlement and Settlement Agreement and impose a Claims Bar Order. 

Dated:  August 19, 2011 

 

By

ALLEN MATKINS LECK GAMBLE 
MALLORY & NATSIS LLP 

      /s/ Francis N. Scollan 
 FRANCIS N. SCOLLAN 

Attorneys for Michael A. Grassmueck, 
Court Appointed Receiver  

 












































































































































































































































































































































































































































































































































